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OHI0O CONSTITUTIONAL MODERNIZATION COMMISSION

COORDINATING COMMITTEE

THURSDAY, JULY 9, 2015
12:30 Pm
SOUTH MEETING Room C, 31°" FLOOR
RIFFE CENTER FOR GOVERNMENT AND THE ARTS

AGENDA
I.  Call to Order
Il.  Roll Call
[11.  Approval of Minutes
»  Meeting of April 9, 2015
[Draft Minutes — attached]
IV. Reports and Recommendations

» Atrticle I, Section 13 (Quartering of Troops)
e Presentation
e Discussion
e Action Item: Consideration and Approval

[Report and Recommendation — attached]

» Atrticle I, Section 17 (No Hereditary Privileges)
e Presentation
e Discussion
e Action Item: Consideration and Approval

[Report and Recommendation — attached]



» Article VI, Section 1 (Funds for Religious and Educational Purposes)
e Presentation
e Discussion
e Action Item: Consideration and Approval

[Report and Recommendation — attached]

» Article VI, Section 2 (School Funds)
e Presentation
e Discussion
e Action Item: Consideration and Approval

[Report and Recommendation — attached]
V. Committee Discussion
VI.  Old Business
VIl.  New Business
VIII.  Public Comment

IX.  Adjourn
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OHI0O CONSTITUTIONAL MODERNIZATION COMMISSION

MINUTES OF THE
COORDINATING COMMITTEE

FOR THE MEETING HELD
THURSDAY, APRIL 9, 2015

Call to Order:
Chair Kathleen Trafford called the meeting of the Coordinating Committee to order at 12:35 p.m.
Members Present:

A quorum was present with committee members Trafford, Davidson, Abaray, Coley, Fischer,
Mulvihill, Obhof, and Sykes in attendance.

Approval of Minutes:
The minutes of the March 12, 2015 meeting of the committee were approved.
Discussion

Executive Director Steven C. Hollon appeared before the committee to raise the question of
whether and how to address proposals for constitutional amendments submitted by citizens.
Specifically, Director Hollon stated that Matt A. Mayer of Dublin, Ohio has proposed an
amendment to Article XV (Miscellaneous), which staff has styled the “Use of Public Resources
for the Collection of Labor Dues” amendment. In addition, Mr. Mayer has proposed an
amendment to Article XV with a suggested title of a “Workplace Freedom” amendment.

Director Hollon submitted to the committee the question of the appropriate committee to which
to assign these proposals, or whether the Coordinating Committee wants to consider the question
and decide later.

Janet Abaray asked, procedurally, whether this is a mechanism if citizens want to amend.
Specifically, shouldn’t they use the initiative process?

Sen. Coley stated that the Commission has an obligation to listen to all citizens, but there is a
political reality to the makeup of the Commission that would keep highly-charged political ideas
from getting through the entire Commission.



Chair Trafford agreed, saying that was her understanding as well. She said “We had a lot of
discussion that we would be soliciting information from the public, that we would give due
consideration to ideas they have.”

Director Hollon pointed out that the website encourages people to make suggestions to the whole
Commission.

Ms. Abaray agreed that the Commission should listen to the public but she doesn’t feel
procedurally this works in that they would be bypassing the constitutional procedure.

Rep. Sykes asked about the procedure if someone submits something. She said she shares
concerns about what the procedure is.

Director Hollon answered that these are the first two specific suggestions that have come in.
Once a proposal comes in, he said staff brings it to the Coordinating Committee, which then
decides which committee to assign it to. It is then up to the chair of that subject matter
committee to bring it to the committee and see what the committee wants to do with it.

Vice-Chair Davidson said this situation is a little different. She said the Commission’s charge is
to review the current provisions and to recommend modifications and modernizations. She said
this appears to be a recommendation to include two new sections, so we need to be cautious that
we don’t set a precedent about a shortcut method to do a proposal to amend the constitution. She
asked “Shouldn’t we take this question to the full Commission rather than to the Coordinating
Committee?”

Dennis Mulvihill said he would like to think about it, and would like to look at our rules, maybe
discuss with the full Commission, and discuss at future meetings.

Janet Abaray commented that if a citizen proposal goes to the legislature and they vote against it,
what would then happen in the Commission; would the proponents bring it back for the
Commission to further consider?

Chair Trafford answered that if the General Assembly decided not to act on the proposal, its
backers would have to start the initiative process.

Dennis Mulvihill, who is chair of the Constitutional Revision and Updating Committee, then
explained the direct initiative process as contained in Article I1.

Director Hollon explained that an early draft of the Rules of Procedure and Conduct had a
procedure for this type of matter, but the final adopted rules do not have any suggestion or
recommendation of what to do in this situation, which is why he seeks guidance from this
committee.

Chair Trafford suggested that the committee can report it has had this request and is seeking the
Commission’s guidance.

Vice-Chair Davidson said “we have hoped that citizens will contribute input as to modifying
current provisions, but these are different, independent additions to the constitution.” She said



she worries about if many more of these come through the door, saying the Commission could be
overloaded.

Chair Trafford said that may be a point for commission guidance. She said “We have set a
precedent in assigning the privacy issue as a new concept to the Bill of Rights and Voting
Committee.”

Patrick Fischer suggested the committee should think about it and bring it back on the agenda at
the next meeting.

Janet Abaray said the committee could benefit from research as to whether this would be a
constitutional problem, asking whether Senior Policy Advisor Steven H. Steinglass could weigh
in on the issue.

Chair Trafford indicated that the committee will take this issue up at next month’s meeting.
Director Hollon then advised the committee that at its last meeting three reports and
recommendations, relating to Article I, Sections 2, 3, and 4, had been approved and would be
introduced at the Commission meeting on April 9, 2015. He outlined that a point of contention
in the report and recommendation for Article I, Section 4 had been addressed through a minor
modification that the Bill of Rights and Voting Committee had approved.

Adjournment:

With no further business to come before the committee, the meeting adjourned at 12:54 p.m.

Attachments:

e Notice
e Agenda
e Roll call sheet

Approval:

The minutes of the April 9, 2015 meeting of the Coordinating Committee were approved at the
July 9, 2015 meeting of the committee.

Kathleen M. Trafford, Chair

Jo Ann Davidson, Vice-Chair



OHI10 CONSTITUTIONAL MODERNIZATION COMMISSION

REPORT AND RECOMMENDATION OF THE
BiLL OF RIGHTS AND VOTING COMMITTEE

OHIO CONSTITUTION
ARTICLE |, SECTION 13

QUARTERING OF TROOPS

The Bill of Rights and VVoting Committee of the Ohio Constitutional Modernization Commission
issues this report and recommendation regarding Article I, Section 13 of the Ohio Constitution
concerning the quartering of troops. It is issued pursuant to Rule 8.2 of the Ohio Constitutional
Modernization Commission’s Rules of Procedure and Conduct.

Recommendation

The committee recommends that no change be made to Article I, Section 13 of the Ohio
Constitution and that the provision be retained in its current form.

Background
Article I, Section 13 reads as follows:

No soldier shall, in time of peace, be quartered in any house, without the consent
of the owner; nor, in time of war, except in the manner prescribed by law.

The Bill of Rights as set forth in Article | is a declaration of rights and liberties similar to those
contained in the United States Constitution. The Third Amendment to the U.S. Constitution
reads: “No soldier shall, in time of peace be quartered in any house, without the consent of the
Owner, nor in time of war, but in a manner to be prescribed by law.”

Adopted as part of the 1851 Ohio Constitution, Article I, Section 13 is virtually identical to its
predecessor, Article VIII, Section 22 of the 1802 Constitution, which reads:

That no soldier, in time of peace, be quartered in any house without the consent of
the owner; nor in time of war, but in the manner prescribed by law.



The concept of quartering troops in private homes arose out of English law and custom, and was
the byproduct of a military system that had transitioned from reliance upon local citizen militias
to standing armies comprised of professional soldiers." Eventually, Parliament’s Mutiny Act
protected private British citizens in England from being forced to house and feed British soldiers,
requiring compensation to innkeepers and others who supplied traveling armies with food and
shelter.> But the anti-quartering section of the Mutiny Act was not extended across the Atlantic,
and the forced quartering of troops during the French and Indian War (1754-1763) angered
colonists who felt they were being denied protections they understood to be their birthright as
Englishmen.®  Attempting to defuse colonial anger, Parliament amended the Mutiny Act to
include The Quartering Act of 1765, authorizing British troops to shelter in public houses or
vacant structures where barracks were unavailable and clarifying that quartering in private homes
was to be avoided.®

From the Crown’s point of view, standing armies were necessary even after the war to protect
British supremacy in North America, including the securing of territorial and trading interests.’
From the colonists’ point of view, the end of the French and Indian War should have seen a
reduction, rather than an increase, in troop numbers.® Eventually, the role of colonial standing
armies evolved to that of containing the civil unrest that ensued as the British government
imposed unpopular taxes and other restrictions.” Throughout this period, colonial governments
were unwilling to concede the need for standing armies, the British control they symbolized, and
the expense they represented.

As the situation escalated, Parliament enacted a second Quartering Act in 1774 to require the
quartering of troops in private homes.” Citizen outrage followed, based, in part, on the growing
conviction that the real purpose of the military presence was to suppress colonists’ resistance to
British control.*

Thus, the quartering of troops issue became a symbol of British oppression, and helped to
provide justification for the independence movement* In fact, “Quartering large bodies of
armed troops among us” was one of the rights violations cited in the Declaration of
Independence.'? In the 1800s, some historians characterized the Quartering Acts, along with
other parliamentary decrees limiting and controlling economic and personal liberties during
colonial times, as “Intolerable Acts,” a historiographical term which continues to be used to
describe the despotic actions of the British government in the years leading up to the
Revolutionary War."

This history inspired several former colonies to include anti-quartering provisions in their state
constitutions, and led to adoption of the U.S. Constitution’s Third Amendment.** It also
influenced the drafters of the constitutions of Pennsylvania, Kentucky, and Tennessee, all three
of which are recognized as primary sources for much of Ohio’s 1802 Constitution.* 16
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Amendments, Proposed Amendments, and Other Review

Article I, Section 13 has not been amended since its adoption as part of the 1851 Ohio
Constitution.'” The 1970s Ohio Constitutional Revision Commission did not recommend any
changes to this section.™®

Litigation Involving the Provision

Article 1, Section 13 has not been the subject of significant litigation.

The Third Amendment to the United States Constitution has been cited in some litigation, not
because it references the quartering of troops per se, but for its support of the concept that
citizens have a constitutional right to privacy that must be protected from governmental
intrusion. See e.g., Griswold v. Connecticut, 381 U.S. 479 (1965); Katz v. United States, 389
U.S. 347 (1967).

Presentations and Resources Considered

There were no presentations to the committee on this provision.

Conclusion

The Bill of Rights and Voting Committee concludes that Article I, Section 13 should be retained
in its current form.

Date Adopted

After formal consideration by the Bill of Rights and Voting Committee on April 9, 2015, and
June 11, 2015, the committee voted to adopt this report and recommendation on June 11, 2015.

Endnotes

L William S. Fields and David T. Hardy, The Third Amendment and the Issue of the Maintenance of Standing
Armies: A Legal History, 35 Am. J. Legal Hist. 393 (1991).

2 Alan Rogers, Empire and Liberty: American Resistance to British Authority 1755-1763, Berkeley and Los
Angeles: UP of California (1974), p. 76.

*1d., p. 83-84.
*1d., p. 88.

® Fields & Hardy, supra, pp. 414-415.
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®1d., p. 416.

" 1d.
81d., p. 415.
% 1d.
94d., p. 416.

"Rogers, supra, p. 89.
12 Fields & Hardy, pp. 417-18.

B3 J.L. Bell, “Intolerable Acts,” Journal of the American Revolution, June 25, 2013.
http://allthingsliberty.com/2013/06/intolerable-acts/. (accessed April 24, 2015).

“Note, Does Five Equal Three? Reading the Takings Clause in Light of the Third Amendment’s Protection of
Houses, 112 Columbia L.Rev. 112, Thomas G. Sprankling, 2012, pp. 126-27.

Bsteven H. Steinglass & Gino J. Scarselli, The Ohio State Constitution (2nd prtg. 2011), pp. 21-22.
% The 1796 Constitution of Tennessee includes Article 11, Section 27, which reads: “That no Soldier shall in time of

peace be quartered in any House without consent of the owner, nor in time of war but in a manner prescribed by
Law.” http://www.tn.gov/tsla/founding_docs/33633_Transcript.pdf (accessed April 24, 2015).

Acrticle IX, Section 23 of the Pennsylvania Constitution of 1790 states: “That no soldier shall, in time of peace, be
quartered in any house without the consent of the owner, nor in time of war, but in a manner to be prescribed by
law.” http://www.dug.edu/academics/qumberg-library/pa-constitution/texts-of-the-constitution/1790  (accessed
April 24, 2015).

Article XII, Section 25 of the 1792 Kentucky Constitution provides: “That no soldier shall, in time of peace, be
quartered in any house, without the consent of the owner, nor in time of war, but in a manner to be prescribed by
law.” http://www.kyhistory.com/cdm/ref/collection/MS/id/9926 MSS145_1_20. (accessed April 24, 2015).

Only minor differences in punctuation distinguish these three provisions from Article VIII, Section 22 of Ohio’s
1802 Constitution.

For a discussion of the quartering provisions in the Kentucky Constitution, see Robert M. Ireland, The Kentucky
State Constitution, 2" Ed. (Oxford UP, 2012). A similar discussion regarding the Tennessee Constitution may be
found at Lewis L. Laska, The Tennessee State Constitution (Oxford UP, 2011), p. 64.

17 Steinglass & Scarselli, supra, p. 112.

'8 Ohio Constitutional Revision Commission, Recommendations for Amendments to the Ohio Constitution, Part 11,
The Bill of Rights, April 15, 1976, pp. 36-37, and pp. 464-65 of Appendix K of the Final Report.
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OHI10 CONSTITUTIONAL MODERNIZATION COMMISSION

REPORT AND RECOMMENDATION OF THE
BiLL OF RIGHTS AND VOTING COMMITTEE

OHI10 CONSTITUTION
ARTICLE |, SECTION 17

NO HEREDITARY PRIVILEGES

The Bill of Rights and Voting Committee of the Ohio Constitutional Modernization Commission
issues this report and recommendation regarding Article I, Section 17 of the Ohio Constitution
concerning the granting or conferring of hereditary privileges. It is issued pursuant to Rule 8.2
of the Ohio Constitutional Modernization Commission’s Rules of Procedure and Conduct.

Recommendation

The committee recommends that no change be made to Article I, Section 17 of the Ohio
Constitution and that the provision be retained in its current form.

Background
Article I, Section 17 reads as follows:

No hereditary emoluments, honors, or privileges, shall ever be granted or
conferred by this State.

The Bill of Rights as set forth in Article | is a declaration of rights and liberties similar to those
contained in the United States Constitution. Article I, Sections 9 and 10 of the U.S. Constitution
similarly prohibit the granting of titles of nobility.*

That hereditary titles and privileges had no place in the emerging egalitarian ideals of the
American colonies is a concept reflected in the writings of prominent statesmen, political
theorists, and constitutional framers of the time. As observed by Alexander Hamilton, “Nothing
need be said to illustrate the importance of the prohibition of titles of nobility. This may truly be
denominated the corner-stone of republican government; for so long as they are excluded, there
can never be serious danger that the government will be any other than that of the people.”



The prohibition of such titles and distinctions also was seen as necessary to the survival of the
young republic, when the hard-won gains of the Revolutionary War were threatened by both
British and French trade interference and other acts of aggression in the period leading up to the
War of 1812. Out of the fear that foreign influence, bought with hereditary titles and aristocratic
privileges, could weaken nationalistic resolve, constitutional framers both at the federal and state
levels included prohibitions against such “titles of nobility” in their constitutions.® Hereditary
titles were seen as the antithesis of a societal aspiration that rejected Old World notions of
birthright and a fixed social status in favor of liberty, equality, and economic opportunity. As
Thomas Jefferson wrote on the occasion of the fiftieth anniversary of the signing of the
Declaration of Independence, and near the end of his life:

That form which we have substituted, restores the free right to the unbounded
exercise of reason and freedom of opinion. All eyes are opened, or opening, to
the rights of man. The general spread of the light of science has already laid open
to every view the palpable truth, that the mass of mankind has not been born with
saddles on their backs, nor a favored few booted and spurred, ready to ride them
legitimately, by the grace of God.*

Article I, Section 17, adopted as part of the 1851 Ohio Constitution, is virtually identical to
Section 24 of Article VIII of the 1802 Constitution, which reads: “That no hereditary
emoluments, privileges, or honors shall ever be granted or conferred by this state.” > The record
of the 1802 Constitutional Convention does not reflect the provision’s source, but it is identical
to the analogous provision in Article 11, Section 30 of the Tennessee Constitution of 1796.
Amendments, Proposed Amendments, and Other Review

Article 1, Section 17 has not been amended since its adoption as part of the 1851 Ohio
Constitution.® The 1970s Ohio Constitutional Revision Commission did not recommend any
changes to this section.’

Litigation Involving the Provision

Article I, Section 17 has not been the subject of significant litigation.
Presentations and Resources Considered

There were no presentations to the committee on this provision.
Conclusion

The Bill of Rights and Voting Committee concludes that Article I, Section 17 should be retained
in its current form.
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Date Adopted

After formal consideration by the Bill of Rights and Voting Committee on April 9, 2015 and
June 11, 2015, the committee voted to adopt this report and recommendation on June 11, 2015.

Endnotes

L U.S. Const. Art. I, Section 9 reads, in part: “No title of nobility shall be granted by the United States: and no person
holding any office of profit or trust under them, shall, without the consent of the Congress, accept of any present,
emolument, office, or title, of any kind whatever, from any king, prince, or foreign state.” Section 10 reads, in part:
“No state shall enter into any treaty, alliance, or confederation; grant letters of marque and reprisal; coin money;
emit bills of credit; make anything but gold and silver coin a tender in payment of debts; pass any bill of attainder,
ex post facto law, or law impairing the obligation of contracts, or grant any title of nobility.”
http://www.archives.gov/exhibits/charters/constitution_transcript.html (accessed April 24, 2015).

% The Federalist No. 84 (A. Hamilton). http://www.gutenberg.org/files/1404/1404-h/1404-h.htm#link2H_4 0084
(accessed April 24, 2015).

® See e.g., Gideon M. Hart, The “Original” Thirteenth Amendment: the Misunderstood Titles of Nobility
Amendment, 94 Marg. L. Rev. 311 (2010-2011), pp. 335-47.

* Letter to Roger C. Weightman, June 24, 1826 (Thomas Jefferson), as reprinted in 50 Core American Documents,
Christopher Burkett, Ed., (Ashland Univ., Ashbrook Press, 2013), pp. 136-37.

> Steven H. Steinglass & Gino J. Scarselli, The Ohio State Constitution (2nd prtg. 2011), p.123.
®1d.

"Ohio Constitutional Revision Commission, Recommendations for Amendments to the Ohio Constitution, Part 11,
The Bill of Rights, April 15, 1976, pp. 42-43, and pp. 470-71 of Appendix K of the Final Report.

@ OoCcMC Ohio Const. Art. I, §17


http://www.archives.gov/exhibits/charters/constitution_transcript.html
http://www.gutenberg.org/files/1404/1404-h/1404-h.htm#link2H_4_0084

OHI0O CONSTITUTIONAL MODERNIZATION COMMISSION

REPORT AND RECOMMENDATION OF THE
EDUCATION, PUBLIC INSTITUTIONS, AND LOCAL GOVERNMENT COMMITTEE

OHI0O CONSTITUTION
ARTICLE VI, SECTION 1

FUNDS FOR RELIGIOUS AND EDUCATIONAL PURPOSES

The Education, Public Institutions, and Local Government Committee of the Ohio Constitutional
Modernization Commission issues this report and recommendation regarding Article VI, Section
1 of the Ohio Constitution concerning funds for religious and educational purposes. It is issued
pursuant to Rule 8.2 of the Ohio Constitutional Modernization Commission’s Rules of Procedure
and Conduct.

Recommendation

The committee recommends that no change be made to Article VI, Section 1 of the Ohio
Constitution and that the provision be retained in its current form.

Background
Article VI, Section 1 reads as follows:

The principal of all funds, arising from the sale, or other disposition of lands, or
other property, granted or entrusted to this state for educational and religious
purposes, shall be used or disposed of in such manner as the General Assembly
shall prescribe by law.

Article VI of the Ohio Constitution concerns education, and Section 1 deals more specifically
with lands provided to the state for educational and religious purposes.

As originally adopted in the 1851 constitution, Article VI, Section 1 provides:

The principal of all funds arising from the sale or other disposition of lands or
other property granted or entrusted to this state for educational or religious
purposes, shall forever be preserved inviolate and undiminished; and the income
arising therefrom shall be faithfully applied to the specific objects of the original
grants or appropriations.



School Lands

School lands provided by the federal government to Ohio and other states played an important
role in the development of public education in this country, and school lands supported education
in virtually all the new states beginning with Ohio in 1803.

The history of school lands dates to the days before statehood, when the Confederation Congress,
through the Land Ordinance of 1785, reserved in every township in the survey of the land tract
in the eastern portion of the state (which was known as the Seven Ranges) a one-mile square
section for the maintenance of public schools.®> The Northwest Ordinance,* enacted in 1787 by
the Confederation Congress and reaffirmed by the first United States Congress in 1789,
established a path to statehood for Ohio and the other states that were carved from the Northwest
Territory. It also continued the commitment to public education by providing, in part, that
“[r]eligion, morality, and knowledge, being necessary to good government and the happiness of
mankind, schools and the means of education shall forever be encouraged.”® The founders’
emphasis on the value of education, and particularly on its relationship to religion and morality,
is recognized as stemming from the view that the establishment of a new nation required “an
educated, moral, sober citizenry in the new states that would have the stability and civil
responsibility of a republican society.”’

In the 1802 Enabling Act, Congress moved Ohio along the path to statehood by enacting
legislation to “enable the people of the eastern division of the territory northwest of the river
Ohio to form a constitution and State government and for the admission of such State into the
Union * * *® |t also contains an unusual provision offering the new state one “section, number
16, in every township” or other equivalent lands.” The 1802 Constitutional Convention made a
counteroffer’ that, in turn, was accepted by the federal government. This resulted in Ohio
ultimately gaining control of 704,204 acres (or 2.77 percent of its land area) of federally-donated
land to support public schools.™

The importance of education to the new state was reflected in the 1802 constitution, which
followed the Northwest Ordinance in providing, in Article VIII, Section 3, that “religion,
morality and knowledge, being essentially necessary to good government and the happiness of
mankind, schools and the means of instruction shall forever be encouraged by legislative
provision, not inconsistent with the rights of conscience.”

After statehood, the General Assembly leased much of this land, with some leases being as long
as 99 years and renewable forever. In 1826, however, Congress permitted land sales with the
consent of township residents.’> And in 1827, the General Assembly adopted legislation
providing that proceeds from the sale of school lands were to be deposited in the Common
School Fund and earmarked for the benefit of schools within the townships.*

Because of concerns about the local stewardship of the school lands, the General Assembly in
1914 and 1917 transferred supervision of the school (and ministerial) lands to the Auditor of
State. In 1985, the General Assembly transferred supervision to the Director of Administrative
Services, and in 1988, the General Assembly transferred supervision of all remaining monies to
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the Board of Education in each school district that had been allotted these lands, with title held in
trust by the State of Ohio.™

Ministerial Lands

In addition to allocating land to support education, the federal government allocated land in Ohio
to support religion by providing that section 29 of certain land purchases be used to support
religion.® The granting of real property for religious purposes has been identified as a “holdover
from English and other European traditions where one denomination constituted a state church
and received its support and other perquisites from the state.”’® Ohio’s “ministerial lands,”
which totaled 43,525 acres, represented only a small part of the total land originally granted to
Ohio by Congress.*’

The Confederation Congress (in the Ohio Company’s First Purchase in 1787) and the United
States Congress (in the Symmes Purchase in 1794) reserved section 29 for the purpose of
religion in what are today Washington, Meigs, Gallia, Lawrence, and Athens counties (from the
Ohio Company’s First Purchase), and in Butler, Hamilton, and Warren Counties (from the
Symmes Purchase). In addition, the Ohio Company on its own reserved section 29 from its
Second Purchase in what are now Hocking and Vinton Counties. 18 « <Ministerial land,’ as these
lands have since been termed, are found nowhere in the United States, except within these three
parts of the state of Ohio.”**

In 1833, Congress allowed the sale of lands that had been granted to the state for the support of
churches and religious societies, with the proceeds to be placed in a trust fund and interest
thereon paid to local schools and religious societies.?

The 1851 constitution addressed these issues by adopting a provision, Article VI, Section 1,
which addressed both educational and ministerial lands and provided that the proceeds from the
sale of lands granted for educational or religious purposes must be applied to the objects of the
original grants.

Amendments, Proposed Amendments, and Other Review

By 1968, the practice of state payments to religious organizations was recognized as problematic
under the Establishment Clause of the First Amendment to the United States Constitution, and
Congress acted to limit the use of sale proceeds to educational purposes only, subject to the
discretion of the General Assembly.? Ohio voters subsequently approved an amendment to
Article VI, Section 1 that expressly allowed the General Assembly discretion to disperse money
set aside in the trust fund.?> Thus, Article VI, Section 1 was altered to provide that funds arising
from these lands would not be restricted to school or religious purposes, but “shall be used or
disposed of in such manner as the General Assembly shall prescribe by law.” In the May 7,
1968, election, the voters approved an amendment proposed by the General Assembly to this
section by a vote of 847,861 to 695,368, or 55 percent to 45 percent.?®

In 1977, the Ohio Constitutional Revision Commission (“1970s Commission”) recommended no
change to this section.?*
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Litigation Involving the Provision
There has been no significant litigation involving Article VI, Section 1.
Presentations and Resources Considered

On November 13, 2014, the committee heard a presentation by former Ohio Supreme Court
Justice Robert R. Cupp, who was at that time chief legal counsel for the Ohio Auditor of State.?
Mr. Cupp explained that while some may consider Article VI, Section 1 as an obsolete provision,
the section remains necessary as the state still possesses some “school lands” as referenced in the
provision.

Mr. Cupp provided a brief history of the provision, indicating that these lands first had been
managed and supervised by township trustees, then by the auditor of state, and later by the
director of the Department of Administrative Services. However, in 1988, legislation went into
effect that transferred supervision, management, and all remaining monies of school lands to the
board of education in each school district that had been allotted these lands. He said it is unclear
how much real estate of this nature remains under state title, but the most recent transfer by the
state took place in 2009 to the Upper Scioto School District in Hardin County. He said the
Hardin County property has a current market value of $2.5 million and is leased by the school
district for farming. The school district derives $247,000.00 in annual revenue from this lease.

Conclusion

The Education, Public Institutions, and Local Government Committee concludes that Article VI,
Section 1 should be retained in its current form.

Date Adopted
After formal consideration by the Education, Public Institutions, and Local Government

Committee on May 14, 2015, and , 2015, the committee voted to adopt
this report and recommendation on

Endnotes

! See generally Jon A. Souder & Sally K. Fairfax, State Trust Lands: History, Management, and Sustainable Use
(1996); Sean E. O'Day, School Trust Lands: The Land Manager's Dilemma Between Educational Funding and
Environmental Conservation, A Hobson's Choice?, 8 N.Y.U. Envtl. L.J. 163 (1999). For a compendium of the
various legislative enactments relating to the creation and preservation of Ohio school lands in the early 1800s, see
A Compilation of Laws, Treaties, Resolutions, and Ordinances, of the General and State Governments, which Relate
to Lands in the State of Ohio; including The Laws Adopted by the Governor and Judges; The Laws of the Territorial
Legislature; and the Laws of this State, to the Years 1815-16. Published in Pursuance of Resolutions of the General
Assembly, passed January 22, 1825. Columbus: Geo. Nashee, State Printer, 1825.

% General Land Ordinance of 1785, reprinted in 28 Journals of the Continental Congress 1774-1789, at 375.
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¥ See generally Steven H. Steinglass & Gino J. Scarselli, The Ohio State Constitution (2nd prtg. 2011), p. 220.

* Journals of the Continental Congress, 1774-1789, ed. Worthington C. Ford et al. (Washington, D.C., 1904-37),
32:334; Ordinance of 1787: The Northwest Territorial Government, Act of July 13, 1787. Available at
http://uscode.house.gov/browse/frontmatter/organiclaws&edition=prelim (Office of the Law Revision Counsel of
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OHI0O CONSTITUTIONAL MODERNIZATION COMMISSION

REPORT AND RECOMMENDATION OF THE
EDUCATION, PUBLIC INSTITUTIONS, AND LOCAL GOVERNMENT COMMITTEE

OHI0O CONSTITUTION
ARTICLE VI, SECTION 2

SCHOOL FUNDS

The Education, Public Institutions, and Local Government Committee of the Ohio Constitutional
Modernization Commission issues this report and recommendation regarding Article VI, Section
2 of the Ohio Constitution concerning school funding. It is issued pursuant to Rule 8.2 of the
Ohio Constitutional Modernization Commission’s Rules of Procedure and Conduct.

Recommendation

The committee recommends that no change be made to Article VI, Section 2 of the Ohio
Constitution and that the provision be retained in its current form.

Background
Article VI, Section 2 reads as follows:

The General Assembly shall make such provisions, by taxation, or otherwise, as,
with the income arising from the school trust fund, will secure a thorough and
efficient system of common schools throughout the state; but no religious or other
sect, or sects, shall ever have any exclusive right to, or control of, any part of the
school funds of this State.

Article VI of the Ohio Constitution concerns education.

Section 2, adopted as part of the Ohio Constitution of 1851 and never amended, includes the first
use of the phrase “thorough and efficient” in the constitution of any state. The provision was
influenced by an 1837 report about education in England and Europe commissioned by the Ohio
legislature and prepared by Calvin Ellis Stowe, a professor of biblical literature at Lane
Theological Seminary in Cincinnati.> Stowe, the husband of Harriet Beecher Stowe, was a
strong supporter of universal public education, and urged Ohio to follow the Prussian example of
state-supported education.® Stowe’s report was republished by the legislatures of Michigan,
Massachusetts, Pennsylvania, North Carolina, and Virginia.* In fact, some 22 states are



recognized as having constitutional provisions imposing educational standards similar or
identical to Ohio’s “thorough and efficient” clause.”> Despite these similarities, the definition of
“common schools,” as well as what constitutes a “thorough and efficient” system for providing
education, varies widely from state to state due to differences in history, demographics,
geography, and other factors.®

Amendments, Proposed Amendments, and Other Review

In 1977, the Ohio Constitutional Revision Commission (“1970s Commission’) recommended no
change to this section, concluding that adding specific language that dealt with school finance
would undermine the view that a constitution should only state general principles and guidelines.

The 1970s Commission succinctly summarized its position on retaining current language by
stating:

A system of school finance poses unique problems because so many factors are
involved, many of which are legislative, economic and geographical
considerations, and being subject to change, are not likely to be more adequately
provided for in the [c]onstitution than by the language presently contained in that
document.”

Litigation Involving the Provision

The most recent, and notable, litigation involving school funding is the DeRolph line of cases, ®
in which a coalition of individuals and five Ohio school districts sued the state in 1991, alleging
that the state educational funding system violated the “thorough and efficient” clause found in
Article VI, Section 2.° Specifically, the DeRolph plaintiffs argued that the school funding
scheme in place at the time relied too heavily on local property taxes, resulting in disparities in
the quality of educational facilities and resources in different communities across the state.
Concluding that the school funding system was “wholly inadequate” to meet the constitutional
mandate, the Ohio Supreme Court directed in 1997 that the General Assembly “create an entirely
new school financing system” that was not overly dependent on local property taxes. DeRolph v.
State, 78 Ohio St.3d 193, 239, 213, 1997-Ohio-84, 677 N.E.2d 733, 765, 747 (DeRolph 1).*°

The DeRolph litigation brought to light evidence that a lack of funding in many districts had
resulted in deteriorating school facilities, outdated textbooks, insufficient school supplies,
overcrowded classrooms, and other conditions that were seen to impede learning. In DeRolph I,
a majority of the court concluded that “state funding of school districts cannot be considered
adequate if the districts lack sufficient funds to provide their students a safe and healthy learning
environment.” Id., 78 Ohio St.3d at 208, 677 N.E.2d at 744. The court ordered the General
Assembly to “first determine the cost of a basic quality education in both primary and secondary
schools in Ohio, and then ensure sufficient funds to provide each student with that education,
realizing that local property taxes can no longer be the primary means of providing the finances
for a thorough and efficient system of schools.” Id., 78 Ohio St.3d at 261-262, 677 N.E.2d at
780.
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In 2000, after the state undertook measures to institute reforms, the case again came before the
court on the same question of whether the constitutional requirement that the state provide a
“thorough and efficient system of common schools” had been met. Noting the complexity of the
state’s educational system, a majority of the court observed that setting a per-pupil funding
amount, or otherwise providing some specific funding scheme, would violate the separation of
powers doctrine; thus, the court left the specific remedy to the General Assembly. DeRolph v.
State, 89 Ohio St.3d 1, 6, 11-12, 2000-Ohio-437, 728 N.E.2d 993, 998, 1002-03 (DeRolph II).
While recognizing that the General Assembly’s creation of the Ohio School Facilities
Commission, as well as its enactment of other remedial legislation, had constituted a “good faith
attempt to comply with the constitutional requirements” and had improved conditions around the
state, the court nevertheless concluded that the state defendants needed more time to institute
reforms before the court could declare the state had met its obligation to provide a “thorough and
efficient system of common schools.”*! 1d., 78 Ohio St.3d at 35-36, 728 N.E.2d at 1020.

In 2001, the court continued its review of the reforms adopted by the General Assembly, finding
further measures were needed to conform with Article VI, Section 2. Specifically, the court
ordered the state to modify its base cost formula, by which the state calculated the per-pupil cost
of providing an adequate education; to accelerate the phase-in of a parity aid program that was
designed to provide additional funding to poorer districts; and to consider alternative means of
funding school buildings and facilities. DeRolph v. State, 93 Ohio St.3d 309, 324-25, 2001-
Ohio-1343, 754 N.E.2d 1184, 1200-01 (DeRolph III).

In 2002, upon reconsideration of its decision in DeRolph 111, a divided court agreed to vacate the
judgment. However, despite this action, a majority of the court maintained that Ohio’s school
funding system continued to be unconstitutional because the General Assembly, despite enacting
reforms, had not performed “ ‘a complete systematic overhaul’ of the school-funding system.”
DeRolph v. State, 97 Ohio St.3d 434, 435, 2002-Ohio-6750, 780 N.E.2d 529, 530 (DeRolph 1V),
quoting from DeRolph I. Commenting during a presentation before the committee about the
impact of DeRolph, Justice Paul E. Pfeifer indicated that the consensus of the court in DeRolph
IV was to release jurisdiction because litigation was not proving to be the answer to the problem,
and because, by that time, reforms had resulted in school facility improvement.*?

In May 2003, the Ohio Supreme Court granted a peremptory writ of prohibition, preventing the
trial court from exercising further jurisdiction over DeRolph. State ex rel. State v. Lewis, 99
Ohio St.3d 97, 2003-Ohio-2476, 789 N.E.2d 195. In so deciding, the court clarified that its
mandate in DeRolph IV was not for the trial court to conduct further proceedings, and determined
that allowing the trial court to take further action would be an improper attempt to require
judicial approval for proposed remedies. Id., 99 Ohio St.3d at 103, 789 N.E.2d at 202. Thus, the
court ended further litigation in DeRolph. 1d., 99 Ohio St.3d at 104, 789 N.E.2d at 202."

Although the DeRolph litigation ended without there being a judicial determination that the state
had complied with the constitutional mandate, DeRolph did bring to light school funding
insufficiencies, and resulted in the adoption of changes that were intended to improve school
facilities and other educational resources.'*
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Presentations and Resources Considered
DeMaria Presentation

Paolo DeMaria of Education First presented to the committee on August 8, 2013. His
presentation focused on the importance of education to the public good, the role of government,
the elements of an excellent education, the governance of education at the state and local level,
the variety of local educational structures, and funding. He also identified emerging issues,
including: standards, assessments, educating all students, early childhood education,
accountability, teacher/leader quality, technology, data, school operational improvement,
competency-based education, finances, and the relationship between education policy and tax
policy. Finally, he concluded with a brief review of state and local support for K-12 education,
observing that more spending does not result in better student outcomes.

Lewis Presentation

Richard C. Lewis, Executive Director of the Ohio School Boards Association, also appeared
before the committee on August 8, 2013, focusing on the constitutional structure of education in
Ohio; the importance of local control; the importance of reliable and equitable funding; the
spectrum of urban, suburban, and rural districts; the impact of privatization; the importance of
balancing the traditional and the innovative; and accountability. He also provided the committee
with some detailed materials on the elements of a model school funding formula.

Wilson Presentation

Charles Wilson, professor emeritus of the Ohio State University Moritz College of Law,
provided a broad overview of Article VI at his November 14, 2013, presentation to the
committee. Subsequently, he submitted two alternative proposals. Both alternatives retain the
“thorough and efficient” language and expressly characterize education as a “fundamental right.”
One proposal requires the General Assembly to provide for and fund an “efficient, safe, secure,
thorough, equitable, and high quality education.” Another alternative requires the General
Assembly to fund and provide a “uniformly high quality educational system designed to prepare
Ohio’s people to function effectively as citizens,” as well as an early childhood educational
system.

Phillis Presentation

William L. Phillis, Executive Director of the Ohio Coalition for Equity & Adequacy of School
Funding, presented to the committee on December 12, 2013, and on March 13, 2014. Mr. Phillis
provided the committee with information on public education, relevant methodologies for
determining the cost of public education, and information on the impact of charter schools. He
also provided drafts of specific amendments for the committee’s consideration.

Mr. Phillis recommended that the “thorough and efficient” clause be maintained. He also
provided the committee with the text of three proposed amendments to Article VI. Under his
proposal, a new Section 2a would provide state officials with direction in determining what
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constitutes a “thorough and efficient” education. Mr. Phillis proposed a second provision that
would require the institution of early childhood educational programs to all children beginning at
three years of age. Mr. Phillis’ third proposed amendment concerns the state board of education
and provides that “[s]tate board of education members shall be clected, one from each
congressional district.”

Pittner Presentation

Nicholas A. Pittner, the lead attorney in the DeRolph litigation, appeared with William L. Phillis
on December 12, 2013, and summarized the history of the DeRolph cases. Mr. Pittner opined
that Ohio’s educational funding system remains inadequate because the current system is still
over-reliant on local property taxes. According to Mr. Pittner, “Section 2, Article VI of the Ohio
Constitution is clear and needs no revision. What is needed are specific standards by which
compliance with the mandates of Section 2, Article VI can be measured and enforced.” Mr.
Pittner expressed his support for a proposed amendment, submitted by Mr. Phillis, that would
provide additional constitutional direction.

Dyer Presentation

On June 12, 2014, Stephen Dyer, the Education Policy Fellow at Innovation, Ohio, presented to
the committee on the financing of education in Ohio, specifically, his concerns about the level of
state support and the disparity in the ability of districts to support education. With respect to the
“thorough and efficient” requirement, he urged that if the requirement is to be replaced it should
be replaced with language that is even stronger. He pointed to provisions in the Florida and
Montana Constitutions, and he provided the committee with proposed changes to Article VI,
Section 2 that included a requirement that Ohio residents receive a “world-class education,”
which the legislature would be responsible for funding.

Reedy Presentation

Maureen Reedy, co-founder of Ohio Friends of Public Education and a former grade school and
special education teacher, presented to the committee on June 12, 2014. Her remarks
emphasized the importance of public schools and expressed alarm at the possible removal of the
“thorough and efficient” requirement from the constitution.

Alt Presentation

Robert Alt, President and CEO of the Buckeye Institute for Public Policy, appeared before the
committee on September 11, 2014. In his comments, Mr. Alt gave an overview of the history of
educational policy issues in Ohio, emphasizing that it is the role of the legislature, not the courts,
to define the contours of education. Mr. Alt was critical of judicial intervention in education,
and expressed concern that broad or generalized language in the constitution could invite
improper judicial intervention. Criticizing some of the proposals being considered by the
committee as being vague and too aspirational, Mr. Alt said he did not like the “thorough and
efficient” phrase, but did not believe it should be repealed. Mr. Alt declined to suggest new
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language because of his position that the General Assembly should have primary responsibility
for education issues.

Pfeifer Presentation

Hon. Paul E. Pfeifer, Justice of the Ohio Supreme Court, presented to the committee on
November 13, 2014. His talk focused upon the DeRolph decisions, specifically referencing his
concurring opinions in two of the four DeRolph decisions. Justice Pfeifer, who is the only
current justice to have participated in all four DeRolph decisions, provided background on the
litigation. He expressed the view that not all decisions regarding education should be left to the
legislature, but he observed that the court in DeRolph did not intend to tell the legislature what to
do. Justice Pfeifer expressed the view that “thorough and efficient” served a worthy purpose,
and he did not advocate removing it from the constitution. He did comment that he would not be
opposed to more modern language to replace “thorough and efficient.”

Morales Presentation

Stephanie Morales, a member of the Board of the Cleveland Municipal School District, a
graduate of the Cleveland public schools, and the parent of three children currently in the
Cleveland public schools, made a presentation on January 15, 2015. Ms. Morales described the
challenges faced by the school district, the efforts made by the district to support its mission, and
the importance of state funds to the district. She acknowledged the substantial support provided
to the district through the Ohio Facilities Construction Commission. With respect to the
“thorough and efficient” requirement, she urged the committee to not take any action that might
be interpreted as weakening the state’s duty to provide a quality education for all of Ohio’s
children.

Middleton Presentation

Dr. Renee A. Middleton, Dean of the Patton College of Education at Ohio University, appeared
before the committee on January 15, 2015. Dr. Middleton stressed the history of public
education in Ohio and its importance in ensuring an educated citizenry and in safeguarding
democracy. She urged that public education be fair and equitable, she expressed support for
maintaining judicial oversight, and she advised the committee not to turn its back on “thorough
and efficient.” She emphasized the importance of determining and funding a high-quality
education without an overreliance on property taxes, as well as the importance of adequate
funding to promote essential educational opportunities for all.

Johnson Presentation

On March 12, 2015, Darold Johnson, Director of Legislative and Political Action for the Ohio
Federation of Teachers, appeared before the committee to express his organization’s position that
the current language in Article VI, Section 2, be retained. He said that the Ohio Supreme Court
in the DeRolph cases defined “thorough and efficient,” and that changing the provision would
result in more litigation in order to provide clarity about whatever replacement language might
signify. Mr. Johnson indicated that because civil rights already exist in federal law, and in
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federal constitutional amendments, and because case law in this area is settled, the Ohio
Constitution should only be changed in order to correct problems for which there are no other
options. Mr. Johnson said that “through and efficient” is better than “equitable” or “equal”
because DeRolph has defined the phrase and is a benchmark. He stressed that removing
“thorough and efficient” would cause a bigger loss than would be gained from including the
word “equitable.”

Conclusion

The Education, Public Institutions, and Local Government Committee concludes that Article VI,
Section 2 should be retained in its current form.

Date Adopted
After formal consideration by the Education, Public Institutions, and Local Government

Committee on May 14, 2015, and , 2015, the committee voted to adopt
this report and recommendation on
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1o Summarizing the comments of delegates to the Constitutional Convention of 1850-51 in the fourth, and final,
DeRolph decision, Justice Paul Pfeifer emphasized that the purpose of the provision is to express the state’s
commitment to education for all:

“James Taylor, a delegate from Erie County, stated, ‘I think it must be clear to every reflecting
mind that the true policy of the statesman is to provide the means of education, and consequent
moral improvement, to every child in the State, the offspring of the black man equally with that of
the white man, the children of the poor equally with the rich.” [citation omitted.] Samuel Quigley,
a delegate from Columbiana County, stated, ‘The report directs the Legislature to make full and
ample provision for securing a thorough and efficient system of common school education, free to
all the children in the State. The language of this section is expressive of the liberality worthy a
great State, and a great people. There is no stopping place here short of a common school
education to all children in the State.” [citation omitted.] The delegates knew what they wanted,
what the people wanted, and that it was necessary to use the Constitution to achieve what they
wanted.”
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